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DRAINAGE AND MAINTENANCE AGREEMENT
FOR PROJECT NO.   Click here to enter Project No.
			
OWNER: Click here to enter Owner’s Name


PROPERTY ADDRESS:  Click here to enter Property Address


THIS AGREEMENT is made and entered into this Click here to enter Day of Click here to enter Month and Year by and between  Click here to enter Name of Property Owner, Property Owner (“Owner”) and the City of Buellton, a general law city and municipal corporation (“CITY”). The Parties agree as follows:

1.	RECITALS.	This Agreement is entered into with reference to the following:

A.	Owner owns real property (“Property”) in CITY’s jurisdiction, more specifically described in attached Exhibit “A” and shown on the vicinity map in Exhibit “B”, each of which is incorporated by this reference.

B.         On Click here to enter Day, of Click here to enter Month and Year  the Owner received conditions of approval for Click here to enter Developer’s/Contractor’s Name to construct Click here to enter item to be constructed on the Property located at  Click here to enter Property Address. CITY required the project to employ on-site control measures to minimize pollutants in urban runoff.

C.	Owner installed the following device(s) Click here to enter Name of each Structural Control Measure(s)  (collectively, “Devices”) as the on-site control measure(s) to minimize pollutants in urban runoff as shown in the attached Exhibit “C”, which is incorporated by this reference, and on the Stormwater Control Plan for Click here to enter Name of Project.

D.	The Devices are installed in accordance with approved plans and specifications shown on Grading/Drainage Improvement Plans on file with City Engineer, and incorporated by this reference.

E.	The Devices are installed on private property and drain only onto private property, and is/are a private facility. All maintenance or replacement of the Devices is the sole responsibility of Owner in accordance with the terms of this Agreement.

F.	Owner is aware that periodic and continuous maintenance, including, without limitation, filter material replacement and sediment removal, is required to ensure peak performance of the Devices, and that such maintenance activity will require compliance with all local, state, or federal laws and regulations, including those pertaining to confined space and waste disposal methods in effect at the time such maintenance occurs.

	G.	CITY believes that it is in the public interest to enter into this Agreement.

2.	INSPECTION AND DOCUMENTATION.	Owner will use its best efforts to diligently maintain said Devices in a manner assuring peak performance at all times. Refer to the Stormwater Control Plan for further maintenance instructions and the attached Exhibit “C.” All reasonable precautions will be exercised by Owner and Owner’s representative or contractor in the removal and extraction of materials(s) from the Devices and the ultimate disposal of the material(s) in a manner consistent with all relevant laws and regulations in effect at the time. In October of each year, Owner will provide CITY with documentation identifying the date of inspection, type and quantity of material(s) removed and disposal destination, and other maintenance performed. These activities shall be performed no later than September, prior to the rain season. Owner will pay all costs associated with the repair, replacement, and restoration of said Devices.  If Owner fails to provide CITY with documentation identifying the date of inspection, type and quantity of material(s) removed and disposal destination, and other maintenance performed, as authorized by Buellton Municipal Code section 15.01.190, CITY and its authorized agents and employees may enter the Property to perform the inspection upon 24 hours’ notice to Owner, and take whatever steps CITY deems necessary to ensure compliance with the NPDES permit and this Agreement.

3.	CITY’S RIGHT OF ENTRY.	Should CITY determine, in its sole discretion, that the Owner has not performed its maintenance obligations, or in the event of an emergency threatening the safety of public facilities, the CITY may, but is not required to, enter the Property and perform maintenance and repairs upon said Devices at property Owner’s expense upon ten (10) calendar days notification to the property owner except in the event of an emergency, in which case CITY may enter without notice. Owner shall reimburse CITY for any costs incurred by CITY within thirty (30) days of receipt of the CITY’s demand.  If the costs are not paid within the prescribed period, CITY may assess the Owner for the costs and any applicable penalties using the procedure described in Buellton Municipal Code sections 8.04.110-8.04.120.  These actions are in addition to, and not in lieu of, any and all legal remedies available to CITY.

4.	COVENANT RUNNING WITH THE LAND.  This Agreement shall run in perpetuity as a covenant running with the land pursuant to California Civil Code Section 1468, and is binding upon and inures to the benefit of the Owner, its heirs, successors, assigns, executors and administrators. It is the intent of CITY and Owner that this Agreement is recorded and shall be binding upon all persons purchasing or otherwise acquiring any lot, unit or portion of the Property.  

5.	INDEMNIFICATION.	

A. Owner indemnifies and holds CITY harmless from and against any claim, action, damages, costs (including, without limitation, attorney’s fees), injuries, or liability, arising out of this Agreement, or its performance. Should CITY be named in any suit, or should any claim be brought against it by suit or otherwise, whether the same be groundless or not, arising out of this Agreement, or its performance, Owner will defend CITY (at CITY’S request and with counsel satisfactory to CITY) and will indemnify CITY for any judgment rendered against it or any sums paid out in settlement or otherwise.

B. For purposes of this section “CITY” includes CITY’s officers, officials, employees, agents, representatives, and certified volunteers.

C. It is expressly understood and agreed that the foregoing provisions will survive termination of this Agreement.

6.	NOTICES.	Any notice to a party required or called for in this Agreement will be served in person, or by deposit in the U.S. Mail, first-class postage prepaid, to the address set forth below. Notice will be deemed effective upon receipt, or 72 hours after deposit in the U.S. Mail, whichever is earlier. A party may change a notice address only by providing written notice to the other party.
IF TO CITY:							IF TO OWNER:

	City of Buellton
	Click here to enter Owner Name
	Attn: Public Works Director
	Click here to enter Street Address
	PO Box 1819
	Click here to enter City, State & Zip Code
	Buellton, CA 93427
	




7.	ENFORCEMENT.	If CITY finds it necessary to enforce the terms of this Agreement by administrative or legal action, Owner agrees to pay all costs associated with such enforcement including, without limitation, reasonable attorney’s fees.

8.	COMPLIANCE WITH LAW. Owner will comply with all laws concerning the Property and its maintenance of the Property, including, without limitation, the obligation at Owner’s cost to alter, maintain, or restore the common areas of the Property and said Devices installed therein, in compliance and conformity with all laws relating to the condition, use, or occupancy of the Property during the term. Owner will also comply with all applicable laws concerning the Property when constructing or remodeling such common areas.

9.	CONSTRUCTION. The language of each part of this Agreement will be construed simply and according to its fair meaning, and this Agreement will never be construed either for or against either party.

10.	SEVERABLE. If any portion of this Agreement is declared by a court of competent jurisdiction to be invalid or unenforceable, then such portion will be deemed modified to the extent necessary in the opinion of the court to render such portion enforceable and, as so modified, such portion and the balance of this Agreement will continue in full force and effect.

11.	CAPTIONS. The captions of the paragraphs of this Agreement are for convenience of reference only and will not affect the interpretation of this Agreement.

12. 	WAIVER. Waiver of any provision of this Agreement will not be deemed to constitute a waiver of any other provision, nor will such waiver constitute a continuing waiver.

[bookmark: _Toc397239456][bookmark: _Toc397239457]13.	GOVERNING LAW. This Agreement has been made in and will be construed in accordance with the laws of the State of California and exclusive venue for any action involving this Agreement will be in Santa Barbara County.

14.	AUTHORITY/MODIFICATION. This Agreement is not binding upon CITY until executed by the CITY’S City Manager. The Parties represent and warrant that all necessary action has been taken by the Parties to authorize the undersigned to execute this Agreement and to engage in the actions described herein. This Agreement may be modified by written agreement. CITY’s City Manager may execute any such amendment on behalf of CITY. 

15.	ENTIRE AGREEMENT. This Agreement constitutes the sole agreement between Owner and CITY respecting the maintenance of the Property’s common areas and Devices installed therein, and correctly sets forth the obligations of Owner and CITY. There are no other understandings, terms or other agreements expressed or implied, oral or written. 

16.	SECURITY.	CITY may require Owner to post security in form and for a time period satisfactory to CITY to guarantee the performance of this Agreement. Should Owner fail to perform the obligations under this Agreement, CITY may, in the case of a cash bond, act for Owner using the proceeds from it, or in the case of a surety bond, require the surety to perform the obligations of the Agreement. As an additional remedy, Director may cause the withdrawal of any previous stormwater related approval with respect to the property on which said Devices have been installed, until such time as Owner repays to CITY its reasonable costs.

17.	RECORDATION.	This Agreement will be recorded in the Santa Barbara County Recorder’s Office at Owner’s expense and will constitute notice to all successors and assigns of title to the Property of Owner’s obligations, and also a lien in such amount as will fully reimburse CITY, including interest, subject to foreclosure in event of default in payment.

18.	TIME IS OF ESSENCE.	Time is of essence in the performance of this Agreement.


22.	SUCCESSORS. This Agreement is binding upon the heirs, successors, executors, administrators and assigns of the Parties. The term “Owner” includes not only the present Owner, but also its heirs, successors, executors, administrators, and assigns. Owner will notify any successor to title of all or part of the Property about the existence of this Agreement. Owner will provide such notice before such successor obtaining an interest in all or part of the Property. Owner will provide a copy of such notice to CITY at the same time such notice is provided to the successor.
								
IN WITNESS THEREOF, the parties hereto affixed their signatures as of the date first hereinabove written.

[bookmark: _GoBack]
CITY OF BUELLTON:				
A general law city and municipal corporation		By: 
								

	Click here to enter City Manager Name	
	

	City Manager
	
	City Manager (Signature)



	
ATTEST:						 


	Click here to enter City Clerk Name	
	

	City Clerk 
	
	City Clerk (Signature)





							
APPROVED AS TO FORM:


By:	
	
	Click here to enter City Attorney Name	
	

	City Attorney
	
	City Attorney (Signature)





ACKNOWLEDGMENT
A notary public or other officer completing this certificate verifies only the identity of the individual who signed the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.




STATE OF CALIFORNIA			}
						}
COUNTY OF_________________	}


	

	On ___________________________ before me, _______________________________, a Notary Public, personally appeared _____________________________________________, who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and correct.

WITNESS my hand and official seal.




Signature _____________________________________			(Seal)
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EXHIBIT A

LEGAL DESCRIPTION OF PROPERTY
















































EXHIBIT B

VICINITY MAP

















































EXHIBIT C

STORMWATER OPERATION AND MAINTENANCE PLAN 







