
 
 

CITY OF BUELLTON 
 

CITY COUNCIL AGENDA 
Regular Meeting of August 11, 2016 at 6:00 p.m. 
City Council Chambers, 140 West Highway 246 

Buellton, California 
 

Materials related to an item on this agenda, as well as materials submitted to the City Council after 
distribution of the agenda packet, are available for public inspection in the Office of the City Clerk, located 
at 107 West Highway 246, during normal business hours. 

 
 
CALL TO ORDER 
 
 Mayor Ed Andrisek 
 
PLEDGE OF ALLEGIANCE 
 
ROLL CALL 
 

Council Members John Connolly, Leo Elovitz, Holly Sierra, Vice Mayor Dan Baumann, 
and Mayor Ed Andrisek 
 

REORDERING OF AGENDA 
 
PUBLIC COMMENTS          

Speaker Slip to be completed and turned in to the City Clerk prior to commencement of meeting. Any person may 
address the Council on any subject pertaining to City business, including all items on the agenda not listed as a Public 
Hearing, including the Consent Agenda and Closed Session.  Limited to three (3) minutes per speaker.  By law, no 
action may be taken at this meeting on matters raised during Public Comments not included on this agenda. 

 
CONSENT CALENDAR               (ACTION) 

The following items are considered routine and non-controversial and are scheduled for consideration as a group.  Any 
Council Member, the City Attorney, or the City Manager may request that an item be withdrawn from the Consent 
Agenda to allow for full discussion. Members of the Public may speak on Consent Agenda items during the Public 
Comment period. 

 
1. Minutes of July 28, 2016 City Council Meeting 
 
2. List of Claims to be Approved and Ratified for Payment to Date for Fiscal Year 

2016-17 
 

PRESENTATIONS 
 
PUBLIC HEARINGS                                 
 
COUNCIL MEMBER COMMENTS 
 
COUNCIL ITEMS 
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WRITTEN COMMUNICATIONS 

Written communications are included in the agenda packets.  Any Council Member, the City Manager or 
City Attorney may request that a written communication be read into the record. 
 

COMMITTEE REPORTS  
This Agenda listing is the opportunity for Council Members to give verbal Committee Reports on any 
meetings recently held for which the Council Members are the City representatives thereto. 
 

BUSINESS ITEMS                                           (POSSIBLE ACTION) 
 
3. Discussion Regarding Basketball Hoops in the Public Right-of-Way 

 (Staff Contact: City Manager Marc Bierdzinski) 
 

4. Discussion and Possible Award of Contract Regarding Engineering Services  
 (Staff Contact: Public Works Director Rose Hess) 

 
5. Discussion of Permit Process for Flying Flags RV Resort 

 (Staff Contact: City Attorney Steve McEwen) 
 

CITY MANAGER’S REPORT        
 
CLOSED SESSION ITEMS             (POSSIBLE ACTION) 
 
6. CONFERENCE WITH LEGAL COUNSEL – EXISTING LITIGATION  

(Government Code Section 54956.9(a)) 
Terravant Wine Company, LLC v. City of Buellton, et al., Santa Barbara County 
Superior Court Case No. 16CV00839 
Environment in the Public Interest v. City of Buellton, et al., Santa Barbara County 
Superior Court Case No. 16CV00883 

 
7. Closed Session - California Government Code Section 54957 regarding: 

PUBLIC EMPLOYEE PERFORMANCE EVALUATION (SIX MONTH 
REVIEW) 
Title:  City Manager 

 
ADJOURNMENT 
 

The next meeting of the City Council will be held on Thursday, August 25, 2016 at 6:00 
p.m. 
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City Manager Review:  MPB 

Council Agenda Item No.:        1 
 

 

CITY OF BUELLTON 
 

CITY COUNCIL MEETING MINUTES 
Regular Meeting of July 28, 2016 

City Council Chambers, 140 West Highway 246 
Buellton, California 

 
CALL TO ORDER 
 
 Mayor Ed Andrisek called the meeting to order at 6:00 p.m. 
 
PLEDGE OF ALLEGIANCE 
 
ROLL CALL 
 

Present: Council Members Leo Elovitz and Holly Sierra, Vice Mayor Dan 
Baumann and Mayor Ed Andrisek 

 
Excused Absence:  Council Member John Connolly 
 
Staff: City Manager Marc Bierdzinski, Finance Director Carolyn 

Galloway-Cooper, Public Works Director Rose Hess, Assistant 
City Attorney Erica Vega, Station Commander Lt. Shawn 
O’Grady, and City Clerk Linda Reid 

 
REORDERING OF AGENDA 

 
None 
 

PUBLIC COMMENTS 
 
None 
 

CONSENT CALENDAR 

1. Minutes of July 14, 2016 Regular City Council Meeting 
 
2. List of Claims to be Approved and Ratified for Payment to Date for Fiscal Years 

2016-17 
 
MOTION: 
Motion by Council Member Sierra, seconded by Council Member Elovitz approving 
Consent Calendar Items 1 and 2 as listed. 
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VOTE: 
Motion passed by a roll call vote of 4-0. 
Council Member Elovitz – Yes  
Council Member Sierra – Yes 
Vice Mayor Baumann – Yes  
Mayor Andrisek – Yes   

PRESENTATIONS 
 

None 
 

PUBLIC HEARINGS        

3. Ordinance No. 16-03 – “An Ordinance of the City Council of the City of Buellton, 
California, Revising Title 19 (Zoning) of the Buellton Municipal Code (16-ZOA-02) 
Relating to Sections 19.08.100.E (Zoning Clearance Time Limits), 19.08.110.E (Use 
Permit Time Limits), and 19.08.120.H (Development Plan Time Limits)” 
(Introduction and First Reading) 
    
RECOMMENDATION: 
That the City Council consider the introduction and first reading of Ordinance No. 16-03. 
 
STAFF REPORT: 
City Manager Bierdzinski presented the staff report. 
 
SPEAKERS/DISCUSSION: 
Mayor Andrisek opened the public hearing at 6:06 p.m.   The item was continued to the 
Council Meeting of August 25.  
 
The City Council discussed the details of the ordinance, the reason it was brought to 
Council, and requested clarification from the City Attorney. 
 
DOCUMENTS: 
Staff report with attachments as listed in the staff report. 
 
MOTION: 
Motion by Council Member Elovitz, seconded by Mayor Andrisek continuing the 
introduction and first reading of Ordinance No. 16-03 – “An Ordinance of the City 
Council of the City of Buellton, California, Revising Title 19 (Zoning) of the Buellton 
Municipal Code (16-ZOA-02) Relating to Sections 19.08.100.E (Zoning Clearance Time 
Limits), 19.08.110.E (Use Permit Time Limits), and 19.08.120.H (Development Plan 
Time Limits)” to the Council meeting of August 25, 2016. 
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VOTE: 
Motion passed by a voice vote of 3-1. 
Council Member Elovitz - Yes 
Council Member Sierra - No 
Vice Mayor Baumann - Yes 
Mayor Andrisek – Yes 

 
COUNCIL MEMBER COMMENTS/ITEMS 
 

Council Member Sierra stated the Buellton Historical Society installed historical markers 
around town and invited everyone to view them.  Ms. Sierra also announced the Buellton 
BBQ Bonanza is scheduled for Saturday, July 30 from 11:00 a.m. to 2:00 p.m. at River 
View Park.  
 
Council Member Elovitz requested that staff agendize discussion regarding allowing 
portable basketball hoops to remain in the public right of way.  The Council agreed by 
consensus to agendize this issue at an upcoming meeting. 
 

WRITTEN COMMUNICATIONS 
 
 None 
 
COMMITTEE REPORTS 

 
Council Member Sierra announced that she attended a board meeting for Santa Barbara 
County Association of Governments (SBCAG) and provided an oral report regarding the 
meeting. 

Mayor Andrisek announced that he attended the California Joint Powers Insurance 
Authority (CJPIA)’s annual board meeting on July 20 and provided an oral report 
regarding the meeting.  

Mayor Andrisek announced that he attended the Central Coast Water Authority (CCWA) 
Board meeting and provided an oral report regarding the meeting. 

 
BUSINESS ITEMS 

4. Receive Final 2016 Water and Wastewater Rate Studies and Approve the 
Proposition 218 Notice of Public Hearing for Water and Wastewater Rates  
 
RECOMMENDATION: 
That the City Council receive the final Water and Wastewater Rate Studies, approve the 
Prop 218 Notice of Proposed Water and Wastewater Rates and direct staff to mail to 
property owners, and set the Public Hearing for September 22, 2016. 
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STAFF REPORT: 
Public Works Director Hess presented the staff report. 
 
DOCUMENTS: 
Staff report with attachments as listed in the staff report. 
 
SPEAKERS/DISCUSSION: 
Lynn Takaichi of Water Consultancy discussed the water/wastewater rate studies. 
 
The City Council discussed whether business owners should consider replacing their 
meters to an appropriate size that meets their needs which may save them money.  
 
MOTION: 
Motion by Council Member Sierra, seconded by Council Member Elovitz directing staff 
to receive the final Water and Wastewater Rate Studies, approve the Prop 218 Notice of 
Proposed Water and Wastewater Rates and direct staff to mail to property owners, and set 
the Public Hearing for September 22, 2016. 
 
VOTE: 
Motion passed by a roll call vote of 4-0. 
Council Member Elovitz – Yes 
Council Member Sierra – Yes 
Vice Mayor Baumann - Yes 
Mayor Andrisek – Yes 

CITY MANAGER’S REPORT 

City Manager Bierdzinski provided an informational report to the City Council.   
 

CLOSED SESSION ITEMS  

5. CONFERENCE WITH LEGAL COUNSEL – EXISTING LITIGATION  
(Government Code Section 54956.9(a)) 
Terravant Wine Company, LLC v. City of Buellton, et al., Santa Barbara County 
Superior Court Case No. 16CV00839 
Environment in the Public Interest v. City of Buellton, et al., Santa Barbara County 
Superior Court Case No. 16CV00883 
 
The City Council did not meet in Closed Session regarding this item.  
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ADJOURNMENT 

Mayor Andrisek adjourned the regular meeting at 7:25 p.m. The next regular meeting of 
the City Council will be held on Thursday, August 11, 2016 at 6:00 p.m.    

 
 
 

_________________________________ 
Ed Andrisek 

Mayor 
 
ATTEST: 
 
 
 
__________________________________ 
Linda Reid 
City Clerk 
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CITY OF BUELLTON 
City Council Agenda Staff Report 

 
City Manager Review:   MPB 

Council Agenda Item No.:        3 
 

 
To: The Honorable Mayor and City Council 
  
From:    Marc P. Bierdzinski, City Manager 
 
Meeting Date: August 11, 2016 
 
Subject: Discussion Regarding Basketball Hoops in the Public Right-of-

Way 
 
BACKGROUND 
 

The City Council requested a discussion of the existing code sections relating to use and 
storage of portable basketball hoops in the public right-of-way. The following Municipal 
Code sections prohibit portable basketball hoops in the public right-of-way: 
 
 Section 8.04.030.B Public Nuisances Designated 
 
 6. Improper Obstruction. Obstruction or encroachment upon any public 

property, including, but not limited to, any public street, sidewalk, highway, right-
of-way, and park or building, without prior city consent. Such obstructions or 
encroachments include, but are not limited to overgrown trees and shrubs, 
building materials, merchandise or other personal property, free standing 
portable basketball hoop stands, buildings or portions of buildings or structures 
protruding onto public property. 

 
Section 12.08.080 Placing material upon streets or sidewalks prohibited – 
Exception 

 
No persons shall place or cause to be placed anywhere upon any public street, 
way or sidewalk, and no person owning and occupying or having the control of 
any premises in the city shall suffer to remain in front thereof upon the sidewalk 
or portion of the street or way next to such premises any boxes, bales, barrels, 
wood, lumber, goods, wares and merchandise, or any other thing. Provided, 
however, that goods, wares and merchandise in transit may be allowed on the 
outer three feet of the sidewalk for a period not to exceed six hours, where at least 
five feet of unobstructed sidewalk remains. 
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 12.08.110 Removal of obstructions—Authorized—Sale of items—Notice. 

 
The director, or such other officer as may be designated by the council is 
authorized and empowered to remove, or cause to be removed to any place 
selected by him or her, all materials and things of whatever nature, which 
obstruct the free use of any street, lane, park or sidewalk or portion thereof in the 
city or which render the same dangerous to the public, and sell the same, after 
notice. The owner of the materials or things so removed may recover the same 
before the same are sold by the director on payment of the actual costs and 
charges of such removal and other incurred expenses. 

 
There are several reasons for the City’s prohibition of basketball hoops in the public right-
of-way. 
 
Street and Sidewalk Obstruction 
 
Municipal Code sections 8.04.030.B.6,  12.08.080, and 12.08.110 are intended to ensure that 
various items, including portable basketball hoops, do not obstruct movement of vehicles 
and pedestrians along City streets and sidewalks. 
 
Aesthetics 
 
The City has received complaints from residents who do not want to view portable 
basketball hoops in the public right-of-way. These complainants feel that such devices are 
unsightly and detract from the aesthetics of their neighborhood.  
 
Street Sweeping 
 
Private property that is placed within the public right-of-way, including portable basketball 
hoops, may block the street sweeper from properly cleaning the City streets. The City pays 
for this service and street obstructions diminish the effectiveness of street sweeping and 
waste taxpayer monies.  
 
Liability 
 
In the past, the City was concerned that it would be liable for any personal injury or property 
damage caused by a portable basketball hoop in the street. However, the California JPIA, 
our insurance carrier, has not seen this as an issue before and provides the following 
analysis: 
 

It is the opinion of the CJPIA in regards to mobile basketball hoops placed on 
streets or sidewalks that liability from any loss or peril related to these hoops falls 
on the individual homeowner or individual who placed the hoop in the public right 
of way regardless of an existing city ordinance or not.  Liability claims could be 
filed against the city if an existing ordinance is not enforced, but it is the opinion of 
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the CJPIA that liability would still rest with the party placing the basketball hoop in 
the PROW.   Despite this opinion, should the city decide to allow mobile basketball 
hoops during certain hours of the day in the public right of way, we would 
recommend language in the ordinance that transfers liability to homeowners or 
individuals who place the hoops there.    

 
RECOMMENDATION 
 

That the City Council review the existing ordinance wording regarding portable 
basketball hoops and provide direction to staff. 
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CITY OF BUELLTON 
City Council Agenda Staff Report 

 
City Manager Review:   MPB 

Council Agenda Item No.:        4 
 
To: The Honorable Mayor and City Council 
 
From: Rose Hess, Director of Public Works 
 
Meeting Date: August 11, 2016 
  
Subject: Discussion and Possible Award of Contract Regarding Engineering 

Services 
______________________________________________________________________________ 
 

BACKGROUND 

On April 28, 2016, the City Council approved the Request for Proposals (RFP) for 
Engineering Services.  The City posted the RFP on the City’s webpage, published it in 
Public Works Magazine, and directly contacted engineering firms in the Central Coast 
area that perform similar work. 

On July 1, 2016 the City received four proposals, from MNS Engineers, Inc., Kimley-
Horn & Associates, Tetra Tech, and Flowers & Associates. 

An outside advisory panel, consisting of Santa Barbara County Association of 
Governments (SBCAG) Executive Director Jim Kemp, City of Carpinteria Public Works 
Director Charlie Ebeling, and City of Lompoc City Administrator Patrick Wiemiller, 
reviewed and ranked the proposals.  The panel members, who volunteered their time and 
expertise for this task, discussed the City’s current public works/engineering structure, 
workload and staffing, relative to the engineering services and scope of work requested in 
the RFP. 

The panel discussed their assessments of each proposal and reviewed the firms’ 
experience, qualifications, and expertise.  The panel determined that the two firms best 
suited to perform the scope of services in the RFP are MNS Engineers and Kimley-Horn.  
Both Tetra Tech and Flowers Engineering had experience on public capital improvement 
project development, but lacked experience in providing the full suite of engineering 
services required by the RFP.  Between MNS Engineers and Kimley-Horn, the panel 
unanimously recommended MNS Engineers based on MNS Engineers’ current level of 
service and ability to fulfill the RFP’s scope of work.  In addition, the panel noted that 
MNS Engineers has the historical knowledge and insight regarding the City.  The panel 
did not consider hourly rates because it felt that experience and qualifications were more 
important in choosing a firm to provide professional services.  In addition, the panel 
concluded that costs may vary based on the number of hours each firm takes to complete 
its tasks (i.e., lower hourly rate firm may require more time to complete services resulting 
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in a higher total cost versus a higher hourly rate firm requiring less time). In any event, 
the billing rates, ranked from lowest to highest, are: Tetra Tech, Flowers & Associates, 
MNS Engineers, and Kimley-Horn.  

The panel also made several recommendations and/or suggestions that it felt would aid 
the City in the long-term: 

 The panel’s first recommendation is to enter into a new contract for the City’s 
engineering services with MNS Engineers.  Using MNS Engineers would 
provide the city with continuity and stability, particularly through these high 
development years.  

 The panel also recommended that, in addition to contracting with MNS 
Engineers, the City should consider retaining the remaining three firms for on-
call engineering work as needed or for special projects.  According to the 
panel, this would provide the City with flexibility to deliver capital projects as 
needed and allow MNS Engineers to concentrate its efforts performing core 
tasks for the City. 

 Finally, the panel recommended that the City consider hiring additional in-
house staff to perform basic engineering tasks.  This may be a more cost-
effective route for routine tasks. It would also eliminate overhead charged to 
applicants by the contract engineer. Fees paid to the City would offset many 
of the costs associated with a new position. 

Each panel member is willing to share their thoughts with Council at your leisure. Staff 
will provide contact information at the request of Council members.  

In addition to the panel’s recommendations, staff recommends adding performance 
monitoring and reporting for the engineering services contract to formalize the 
accountability of the selected consultant.  Quality control is a critical part of the contract 
that has not been in place in the existing contract.  At the discretion of Council, staff may 
go back and negotiate rates for the term of the contract.  The term of the agreement noted 
in the RFP is two years, with an option of three additional one-year extensions.  Rates 
will be fixed unless otherwise approved by the City Council. 

We have requested that all four firms attend the August 11th meeting to address any 
additional questions or clarifications that the Council may have.  Each proposal is 
provided as an attachment. 

Staff has provided recommendations and suggestions from an outside panel to assist the 
City Council in their decision-making process. The City Council may take all or none of 
the recommendations and suggestions from the panel and has the ability to select any of 
the four engineering firms.   
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FISCAL IMPACT 

The City’s Engineering services are funded through the General Fund, Enterprise Funds 
(Water and Sewer), Measure A, Gas Tax, and Grant Funds.  City consultants work with 
the City annually to determine the appropriate budget for the anticipated workload.   

RECOMMENDATION 

Staff recommends that Council discuss the panel’s recommendations for Engineering 
Services and provide comments and direction. The Council may choose a variety of 
options, including, but not limited to: 
 
1. Follow the recommendations of the panel and direct staff to work with MNS 

Engineers on a new contract.  This new contract may include a reduced scope of 
work and the use of other consultants for specific development projects on an on-
call basis. 

2. Direct staff to work with any one of the four firms and bring forward a contract 
for the full scope of services outlined in the RFP. Alternatively, a reduced scope 
of work could be developed with any of the four firms with the use of other 
consultants for specific development projects on an on-call basis. 

  
ATTACHMENTS 
 

Attachment 1 – RFP for Engineering Services 
Attachment 2 – MNS Engineers Inc. Proposal 
Attachment 3 – Kimley-Horn & Associates Proposal 
Attachment 4 – Tetra Tech Proposal 
Attachment 5 – Flowers & Associates Proposal 
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CITY OF BUELLTON 
City Council Agenda Staff Report 

  
City Manager Review:   MPB 

Council Agenda Item No.:        5 
 

 
To:    The Honorable Mayor and City Council 
  
From:    Stephen A. McEwen, City Attorney 
 
Meeting Date:   August 11, 2016 
 
Subject:   Discussion of Permit Process for Flying Flags RV Resort 
______________________________________________________________________________ 
 
BACKGROUND 

Questions have been raised regarding the 2014 time extension of a Final Development 
Plan for the Flying Flags R.V. Resort and the City’s procedures for land use and building 
permit approvals.  This Agenda Report reviews the background of the Flying Flags Final 
Development Plan time extension and the applicable law.  This Agenda Report also 
reviews the various responsibilities that the City, County, and State have in approving 
and inspecting a project such as the Flying Flags R.V. Resort.   

As set forth below, the City processed the 2014 time extension in manner that was valid 
and legally defensible and the record demonstrates that Flying Flags has fully reimbursed 
the City for costs incurred in reviewing the project.  In addition, Flying Flags has 
obtained the necessary land use approvals and grading and public utilities permits from 
the City and the required building permits from the State Department of Housing and 
Community Development and County of Santa Barbara.   

ANALYSIS OF FLYING FLAGS 

A. Municipal Code Provisions Governing Permit Expiration 

The Buellton Municipal Code provides in Chapter 19.08 [Land Use and Permit 
Procedures] certain processes and procedures related to the granting of, use of, revocation 
of, and expiration of land use approvals.  The City issues minor use permits and 
conditional use permits (collectively in this memo, “CUP”’s) pursuant to Section 
19.08.110 of the Code.  That section provides, with respect to the lapsing and revocation 
of the permit, as follows: 

E. Time Limits 

1. At the time the planning commission or zoning administrator approves a 
minor use permit or conditional use permit, a time limit may be established within which 
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construction must commence or the use must begin. The time limit shall be a reasonable 
time based on the size and nature of the proposed development or use.  If no date is 
specified, the time limit shall be one year from the date of approval.  Such time may be 
extended by the planning commission or zoning administrator once for good cause 
shown, provided a written request, including a statement of reasons for the time 
extension, is filed with the planning department prior to the expiration date. 

2. A minor or conditional use permit shall become null and void and be 
automatically revoked if the approved use is discontinued for a period of more than one 
year. The time limit may be extended by the planning commission or zoning 
administrator one time for good cause shown, provided a written request, including a 
statement of reasons for the time extension request, is filed with the planning department 
prior to the expiration date. 

 F. Revocation 

If any of the conditions of the permit are not complied with, the planning commission or 
zoning administrator, after written notice to the permittee and a noticed public hearing, 
may revoke the permit.” 

Per section (E)(1), the approval of a CUP can be conditioned on a time limit by which 
construction must commence or the use must begin.  Such time limit is presumptively a 
year, but whatever time is selected may be extended once for good cause.  Per section 
(E)(2), once the use is initiated, if it is later discontinued then the CUP will “become null 
and void and be automatically revoked” due to the non-use.  Finally, under section (E)(3) 
the body that had approved the CUP has the power to revoke it, even if it is in use, based 
on noncompliance with the conditions of approval. 

The Code treats development plans similarly.  Section 19.08.120 deals with that type of 
land use approval in general, and subsection (H) reads as follows with respect to the 
expiration of a plan: 

H. Time Limits 

1. A preliminary development plan shall expire two years after its approval, 
except that, for good cause shown, it may be extended for one year by the director or 
planning commission. 

2. Final development plans shall expire five years after approval unless, prior 
to the expiration date, substantial physical construction has been completed on the 
development or a time extension has been applied for by the applicant. The director or 
planning commission or city council may, upon good cause shown, grant a time 
extension for one year.” 

Again, the Code states that both a preliminary and final development plan will expire if 
not used.  This type of requirement is common for preliminary plans, as the expectation is 
that an applicant will move forward in meeting the requirements the City imposed on a 
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preliminary plan in order that a final plan be issued.  Once a final plan is issued, it is not 
the completion of construction that is required before the time that the plan is due to 
expire but “substantial” construction. 

For both CUPs and development plans, it is clear that the purpose of the expiration 
provisions is to keep applicants moving with their developments and to avoid the 
“surprise” of an unused permit giving rise to a right to build or right to establish a use at 
some point in the indeterminate future. 

B. California Legal Standards Relating to CUPs and Expiration 

It is important to note that there are two types of expirations dealt with by California 
courts.  The first type, which is generally held to be unenforceable, calls for an 
“automatic expiration” of a CUP or similar approval even after a use is initiated and 
carried on for a number of years.  In general the courts have held that a CUP or similar 
permit creates a “vested right” to the permitted use or facility and that the proper means 
by which to cancel the permit is revocation and not some conditional or codified 
expiration.  See Goat Hill Tavern v. City of Costa Mesa (1992) 6 Cal.App.4th 1519, 1530.   

It is often the case that, even with an “expiration” condition in a CUP or other 
entitlement, a jurisdiction will not act to eliminate the “expired” use absent some 
compelling reason to get involved.  See Goat Hill, supra, 6 Cal.App.4th at 1530 
(describing Costa Mesa’s process whereby a complaint would trigger the need for the 
CUP holder to seek a renewal).  In some cases, courts have found that CUPs for smaller 
installments such as billboards and wireless facilities may be conditioned on the use and 
structure being eliminated at the end of a defined period.  American Tower Corp. v. City 
of San Diego (2014) 763 F.3d 1035; Metropolitan Outdoor Advertising Corp. v. City of 
Santa Ana (1994) 23 Cal.App.4th 1401.  One rationale for this is the more limited size and 
cost of the facility approved by the CUP or permit. Another is the limited purpose of the 
use; in the cases approved by the courts, advertising and wireless services were very 
focused purposes different from the carrying-on of a business concern. 

Therefore, case law instructs us that once a CUP or other permit has been issued and the 
use or structure approved by that permit has been initiated or put in place, the courts will 
find in general that there is a “vested right” to continue the permitted activity, with 
limited exceptions.  The use permitted by a CUP needs to be reviewed and approved by 
the local jurisdiction because it “could be incompatible in some respects with the 
applicable zoning” or the neighborhood around it, so conditions need to be put on the use.  
See County of Imperial v. McDougal (1977) 198 Cal.3d 505, 510.  The conditioning of 
the use is important, because it ensures that the use will be carried on consistent with the 
city’s and neighborhood’s expectations. 

This leads to the second type of expiration, and the one at issue in Municipal Code 
sections 19.08.110 and 19.08.120.  Those sections do not deal with permits that are being 
used, but with permits that are apparently dormant in some manner.  It is settled that 
when a permittee has incurred “substantial expense” and “acted in reliance” on a CUP or 
other permit, the permittee may have acquired a fundamental right to continue using the 
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permit.  See Malibu Mountains Recreation, Inc. v. County of Los Angeles (1998) 67 
Cal.App.4th 359.  “A CUP creates a property right which may not be revoked without 
constitutional rights of due process.”  Id. at p. 367. Where there is a vested right to 
continue using the permit, the permit cannot expire but must be revoked, following due 
process, based on failure to comply with conditions of approval or on some other 
compelling public necessity.  See Community Development Comm’n of Mendocino 
County v. City of Fort Bragg (1988) 204 Cal.App.3d 1124; Bauer v. City of San Diego 
(1999) 75 Cal.App.4th 1281.  Sections 19.08.11 and 19.08.120 deal with a situation in 
which there has been no reliance or, perhaps, insufficient reliance on the permits such 
that they expire on their own terms. 

Such provisions have been upheld by courts.  See Community Development Comm’n of 
Mendocino County v. City of Fort Bragg, supra, 204 Cal.App.3d 1124.  It is a settled 
matter in California that the purpose of code provisions or conditions of approval 
providing for “automatic expiration” when work has not commenced or a use has not 
been established is “to prevent the reservation of land for future purposes when the 
permittee has no good faith intent to presently commence upon the proposed use.”  Fort 
Bragg, 204 Cal.App.3d at 1129 (citing Upton v. Gray (1969) 269 Cal.App.2d 352).  This 
is consistent with the idea that a use permitted by a CUP “could be incompatible in some 
respects with the applicable zoning” or the neighborhood around it, as discussed above.  
Should a substantial period of time lapse, the conditions placed on the CUP or other 
approval may no longer mitigate incompatibility and so the permit should be nullified 
and a new permit sought.  Further, it is not in the City’s or other jurisdictions’ best 
interests to allow the kind of “land banking” or “reservation for future use” mentioned in 
the Fort Bragg case. 

However, even this conclusion, clear though it may seem, leads to an area of law that is 
not subject to bright line rules.  The courts have not defined what “substantial expense” 
means or what “act[ing] in reliance” means for purposes of evaluating whether a CUP or 
other permit has expired.  There is little legal guidance for the amount of money that will 
be found to constitute a “substantial” expense or what steps need to be taken for there to 
be actual “reliance on the permit.”  Instead, these are questions of fact for the City to 
analyze and, if challenged, a court to review. 

C. Final Development Plan 95-FDP-06 (Flying Flags Recreational Vehicle Park)  

On March 20, 2014, the Planning Commission approved a Negative Declaration and time 
extension for Final Development Plan 95-FDP-06, based on findings and record 
evidence.  This was an unusual situation in which the County of Santa Barbara, prior to 
Buellton’s incorporation, approved a CUP in 1990 for the expansion of the Flying Flags 
Recreational Vehicle (“RV”) park (Attachment 1).  In 1993, after incorporation, the City 
Council approved a time extension for the CUP; in 1996, the Planning Commission 
approved a Final Development Plan, superseding the CUP (Attachment 2).  
Approximately 17 years later, the applicant applied for an extension to the Final 
Development Plan, and the Planning Commission considered the extension in a public 
hearing on March 20, 2014 (Attachment 3).   
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The procedure taken to extend the life of 95-FDP-06 was a valid and legally defensible 
approach.  It reflects the prior City Attorney’s conclusion that this particular approval 
could not be subject to a staff-level determination of expiration and that the least risky 
strategy would be to present the extension issue to the Planning Commission.  By taking 
the matter to the Commission, City Staff allowed the Commission to either extend the 
plan with new conditions, and thereby drive the applicant toward some finality (either 
completion of the project or abandonment in accord with the conditions), or conclude that 
the plan could not be extended.  Any decision by the Commission would be based on 
record evidence at a noticed public hearing, thereby satisfying controlling California case 
law dealing with land use permits. 

The City could have requested that Flying Flags apply for a new Final Development Plan, 
but the review process would have been the same.  In processing the extension request, 
City staff and the Planning Commission had to review the entire Final Development Plan 
proposal, including all of the development plans, which had been updated from the 
original 1996 approval to meet current State of California standards relevant to the 
construction of and operation of an RV park.  In compliance with the California 
Environmental Quality Act (“CEQA”), City staff prepared an Initial Study and Negative 
Declaration for the project that analyzed the project under current environmental 
standards.  As reflected in Resolution No. 14-04, the Planning Commission found that the 
project extension was consistent with the requirements of Municipal Code section 
19.08.120, which was the same finding that would have been required for an initial Final 
Development Plan application.  The Planning Commission adopted new conditions of 
approval for the extension that reflected current City standards.  In light of these actions, 
the extension hearing operated in much the same way as a hearing for a new Final 
Development Plan (Attachment 4). 

In addition, regardless of whether the City processed Flying Flags’ request as an 
extension or a new application, the City was fully reimbursed for its costs.  Attachment 5 
to this Agenda Report sets forth a side-by-side comparison of the amount paid by Flying 
Flags for the extension versus what Flying Flags would have paid had it proceeded with a 
new Final Development Plan application.  While Flying Flags would have submitted a 
larger initial deposit had it filed a new application compared to the extension request 
($4,950 versus $835), Flying Flags agreed as part of the extension request to reimburse 
the City fully for its staff time, including engineering and legal review.  (See Attachment 
6.)  The amount of staff time required to process the extension was the same that would 
have been required to process a new application because the analysis, CEQA review, 
required findings, and public hearing requirements were the same under either approach.  
On September 30, 2014, as part of the required plancheck review process, Flying Flags 
submitted a $34,935.91 deposit to the City, adding to the existing $835 deposit already on 
account (Attachment 7).  The City charged Flying Flags for its staff time against Flying 
Flags’ deposit account.  Any funds remaining in the account at the completion of the 
work will be refunded to Flying Flags. 

Again, the “extension” of a pre-incorporation CUP that was made into a Final 
Development Plan in 1996 represents an unusual circumstance.  But the extension 
actually allowed for CEQA review and the addition of conditions of approval to bring the 
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project into conformity with then-current City standards.  As such, it was not reflective of 
the type of “reservation of land for future purposes when the permittee has no good faith 
intent to presently commence upon the proposed use” with which Fort Bragg was 
concerned.  That is, the City did not allow the applicant to simply implement a 1996 plan 
in 2014 with no changes.  Therefore, no matter the name of the hearing, the action taken 
was one that brought the Final Development Permit up to current community standards, 
also alleviating the concerns described in McDougal.  Ultimately, the process was legally 
defensible due to the noticed public hearing at which the community and the applicant 
had a chance to represent their respective positions on the matter. 

DEVELOPMENT AND BUILDING PERMIT APPROVAL PROCEDURES 

There have also been questions raised over which governmental agency has been 
responsible for approving various elements of the Flying Flags project.  As set forth 
below, the City is responsible for land use approvals, grading, and public utilities, while 
the County is responsible for issuing building permits and inspecting construction in all 
projects unless the State has jurisdiction, as is the case involving mobile home and R.V. 
parks.  For the Flying Flags expansion, the State Department of Housing and Community 
Development is responsible for issuing permits and conducting inspections and the 
County Health Department is responsible for issuing permits and conducting inspections 
in connection with the proposed cooking facilities and swimming pool. 

D. Who approves development and construction in the City?   

1.   Development 

The City, through its Planning Department, Planning Commission, and City Council, is 
responsible for approving development and land uses within the City.  This land use 
authority is broad and derives from California Constitution Article XI, Section 7.  Under 
this constitutional provision, which establishes the local police power authority, “counties 
and cities have plenary authority to govern, subject only to the limitation that they 
exercise this power within their territorial limits and subordinate to state law.” (Candid 
Enterprises, Inc. v. Grossmont Union High School Dist. (1985) 39 Cal.3d 878, 886.)  
“Apart from this limitation, the police power of a county or city under this provision is as 
broad as the police power exercisable by the legislature itself.” (Ibid.)  The constitutional 
police power includes, of course, the authority to regulate local land uses.  (Big Creek 
Lumber Co. v. County of Santa Cruz (2006) 38 Cal.4th 1139, 1151.)   

In Buellton, the required approval for any particular development or land use will depend 
on whether the project is subject to a zoning clearance, minor use permit, conditional use 
permit, or development plan.  Municipal Code chapter 19.02 establishes the categories of 
allowable land uses throughout the City and specifies which land use approval is 
necessary.  Municipal Code Chapter 19.08 describes the process for each level of 
approval, which is summarized as follows: 

 Zoning Clearance – This is the most basic land use approval.  The Planning Director 
is responsible for reviewing and approving zoning clearance applications. 
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 Minor Use Permit – MUP’s are for land uses that are not allowed as of right in a 
particular zoning district.  The Zoning Administrator (Planning Director) is 
responsible for approving MUP’s. 

 Conditional Use Permits – CUP’s are for land uses that are not allowed as of right in 
a particular zoning district, but require more extensive review than land uses subject 
to a MUP requirement.  The Planning Commission is responsible for approving 
CUP’s. 

 Development Plans – A Development Plans is another type of land use approval for 
particular land uses that the City Council has determined requires more detailed 
review.  Again, the Planning Commission is responsible for approving Development 
Plans. 

The State imposes very few limits on local land use authority.  “[T]he legislature intends 
to impose ‘only a minimum of limitation in order that counties and cities may exercise 
the maximum degree of control over local zoning matters.’”  (Municipal Law Handbook, 
Section 10.1, citing Government Code section 65800 and DeVita v. County of Napa 
(1995) 9 Cal.4th 763, 782). 

Please keep in mind that a Development Plan is not the same thing as a building permit 
application.  Under the Buellton Municipal Code, a Development Plan is a form of 
zoning or land use approval.  When the City approves a Development Plan, it is merely 
evaluating whether the proposed land use is appropriate.  The City can use that 
opportunity to impose various conditions on the proposed project, including engineering, 
health and safety, and planning conditions.  The County also provides the City with 
proposed building conditions.  Once the City approves a Development Plan and issues a 
zoning clearance, the project proponent must then obtain the necessary building, 
electrical, mechanical, and plumbing permits from the County (the County will not do 
this without the zoning clearance) and must obtain grading permits from the City, if 
applicable.  This is discussed more fully below. 

2. Construction 

Typically, local jurisdictions are responsible for approving construction activities that 
occur within their jurisdictional boundaries.  In Buellton, responsibility for approval of 
construction activities is divided among multiple agencies as follows: 

 Plan Check and Inspection for Grading: Contract Engineers under the Public 
Works Director/City Engineer’s supervision 

 Plan Check and Inspection for Public Utilities: Contract Engineers and City Water 
and Sewer staff under Public Works Director/City Engineer’s supervision 

 Plan Check and Inspection for Building, Plumbing, Electrical, and Fire Code: 
County Building and Safety and County Fire Department 
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 Plan Check and Inspection for Planning Conditions of Approval: City Planning 
Staff 

 Plan Check and Inspection for Mobile Home Parks (structural/building/site 
amenities only): State HCD 

E. What certifications are required for approving the various city permits and 
projects?  When is ICBO certification required? 

The answer to these questions depends on the nature of the activity being reviewed.  
Health and Safety Code section 18949.28(a) and the Building Code impose various 
certification requirements on personnel involved in reviewing building plans, permits, 
and construction, which in Buellton is a County responsibility.  With regard to reviewing 
grading and public utility plans and permits and performing related inspections, which 
are the responsibility of the City’s Engineering Department, there do not appear to be any 
certification requirements, although the industry practice is that registered engineers 
supervise or perform this work. 

1.  Building and Construction   

State law provides that all building construction inspectors, plans examiners, and building 
officials must “complete one year of verifiable experience in the appropriate field, and 
shall, within one year thereafter, obtain certification from a recognized state, national, or 
international association, as determined by the local agency.  The area of certification 
shall be closely related to the primary job function, as determined by the local agency.”  
(Health and Safety Code section 18949.28(a)).  Persons who were so employed for at 
least two years prior to the effective date of this requirement (January 1, 1997) are not 
subject to the requirement.  (Health and Safety Code section 18949.28(b)).  State law also 
requires specified continuing education of at least 45 hours every three years for these 
personnel.  (Health and Safety Code section 18949.29).   

Please note that these statutory requirements only apply to the construction of residential, 
commercial, and industrial buildings and do not apply to grading activities and public 
utilities.  Furthermore, these statutory requirements do not apply to a registered 
professional engineer, licensed land surveyor, or licensed architect rendering construction 
inspection services, plan examination services, or building official services within the 
scope of his or her registration or licensure, unless they are employees of a local agency. 
(Health and Safety Codes section 18949.30).   Therefore, the City may retain such 
outside professionals on a non-employment basis to perform work within the scope of 
their respective registrations or licensures. 

The California Building Code contains certain additional requirements for building 
officials and inspectors: 

 A101.1  Building official.  The building official shall have at least 10 years’ 
experience or equivalent as an architect, engineer, inspector, contractor or superintendent 
of construction or any combination of these, five years of which shall have been 
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supervisory experience.  The building official should be certified as a building official 
through a recognized certification program.  The building official shall be appointed or 
hired by the applicable governing authority. 

 A101.2  Chief inspector.  The building official can designate supervisors to 
administer the provisions of the California Building, Mechanical and Plumbing Codes 
and California Fuel Gas Code.  Each supervisor shall have at least 10 years’ experience 
or equivalent as an architect, engineer, inspector, contractor or superintendent of 
construction, or any combination of these, five years of which shall have been in a 
supervisory capacity.  They shall be certified through a recognized certification program 
for the appropriate trade. 

 A101.3  Inspector and plans examiner.  The building official shall appoint or 
hire such number of officers, inspectors, assistants and other employees as shall be 
authorized by the jurisdiction.  A person shall not be appointed or hired as inspector of 
construction or plans examiner who has not had at least 5 years’ experience as a 
contractor, engineer, architect, or as a superintendent foreman or competent mechanic in 
charge of construction.  The inspector or plans examiner shall be certified through a 
recognized certification program for the appropriate trade. 

According to a publication from the State Building Standards Commission 
(http://www.documents.dgs.ca.gov/bsc/Title_24/Its-Your-Bldg-Dept-May-2014-rev.pdf), 
“plan reviews must be performed by personnel trained and certified or licensed for the 
work.  Registered structural engineers, civil engineers, and architects that have been 
trained in the building code should perform the review of the structural plans and 
supporting calculations.  The other subjects may be reviewed by Certified Plan 
Examiners, or registered structural engineers, civil engineers, and architects.”   

In compliance with these requirements, the County of Santa Barbara imposes very 
specific experience and certification requirements for plan engineers, plan examiners, and 
inspectors.  

There are several organizations that provide training and certifications with regard to 
building inspections.  The ICBO has been merged into another organization, the 
International Code Council (ICC).  The ICC is one of several organizations that provide 
both training and certification by examination programs.  Others include the International 
Association of Electrical Inspectors (IAEI), the International Association of Plumbing 
and Mechanical Officials (IAPMO), and the National Fire Protection Association 
(NFPA).  Other entities and State agencies may offer additional training.  

Our research indicates that the International Code Council (ICC) is the most widely 
obtained certification agency.  ICC tests for and issues a number of California-specific 
certifications, including Residential Plumbing Inspector, Commercial Plumbing 
Inspector, Residential Mechanical Inspector, Commercial Mechanical Inspector, 
Residential Electrical Inspector, Commercial Electrical Inspector, CALGreen Plans 
Examiner, California Building Plans Examiner, California Residential Building 
Inspector, California Commercial Building Inspector, and CALGreen inspector.   
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There are also over 50 non-California specific certifications which are available, in the 
categories of residential inspector, plans examiner, green building, fire extinguisher 
technician, fire, energy conservation, commercial inspector, code enforcement, certified 
building official, and “special inspector” (which includes such specialties as “pre-stressed 
concrete special inspector” and “structural masonry special inspector”).  

Most experienced building inspectors and officials maintain a number of these 
certifications.  However, the size of a given building and safety department, its resources, 
and the nature and character of the community will dictate what certifications are 
appropriate in any given city. 

2. Grading and Public Utilities 

The City Engineering Department is responsible for reviewing and approving plans for 
grading and public utilities (storm drains, water lines, and sewer lines) in connection with 
land use projects.  This function is separate and apart from reviewing the building plans 
for a particular project.  In general, developers who have received the required land use 
approval (zoning clearance, MUP, CUP, or Development Plan) submit site improvement 
plans to the Engineering Department for review.  The Engineering Department, under the 
supervision of the City Engineer, reviews the plans and identifies areas for correction if 
necessary.  Once the site plan is approved, the Engineering Department may issue a site 
improvement permit or other appropriate permits relating to grading and public utilities.  
The Engineering Department staff then performs the necessary inspections.  Unlike with 
building activities, there are no statutory provisions that require the engineers who 
examine and approve grading and public utility plans to be “certified.”  The industry 
practice is to have a state-registered engineer in charge of these responsibilities to ensure 
proper grading and construction of public utilities. 

F. How can the City verify that plans and permits have been approved 
properly? 

As noted above, the City is only responsible for reviewing and approving plans and 
permits for public utilities and grading and insuring that projects meet the City’s zoning 
standards and conditions of approval.  In order to ensure that these functions are being 
performed properly, the City should periodically review the certifications of its 
employees and contractors who are responsible for these tasks.  With regard to other 
construction activities, the approval of plans and permits is the responsibility of other 
governmental agencies such as the County or State HCD.  Those entities are also 
responsible for maintaining records regarding building permits and inspections. 

Please keep in mind that the City has an absolute immunity from liability arising from 
negligent or fraudulent building inspections and plan approvals.  (See Government Code 
§ 818.6.)  A public employee, however, may be liable individually for a fraudulent 
inspection.  (Government Code § 821.4.) 
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G. Flying Flags 

Based on my review of documents from the City, County, and State, the Flying Flags 
R.V. Resort project has been approved, reviewed, and inspected in compliance with the 
procedures described above.  The City reviewed and approved the proposed land use and 
issued permits for the on-site grading and public utilities.  The City Engineer and Public 
Works Department has inspected these components of the project.  The County issued a 
permit for and inspected the cooking facilities.  The County has also issued a permit for 
the swimming pool facility.  The State HCD has issued numerous permits for the project 
and has inspected the construction activities under those permits.  The project is not 
complete and further permits and inspections will be necessary.  The various permits 
issued by the City, County, and State are included with this Agenda Report as 
Attachments 8, 9, and 10. 

RECOMMENDATION 

That the City Council receive and file this report with attachments. 

ATTACHMENTS 

Attachment 1 – 1990 County of Santa Barbara CUP 
Attachment 2 – 1996 Final Development Plan 
Attachment 3 – March 20, 2014 Planning Commission Agenda Report and Resolution 
Attachment 4 – Building Permit Process Flow Chart for Flying Flags Project 
Attachment 5 – Flying Flags Cost Comparison 
Attachment 6 – Flying Flags Agreement for Payment of Project Application Processing  
                          Fees 
Attachment 7 – Flying Flags Deposit Account and Project Activity Report 
Attachment 8 – City of Buellton Permits for Flying Flags 
Attachment 9 – County of Santa Barbara Permits for Flying Flags 
Attachment 10 – HCD Permits for Flying Flags 
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